INTRODUCTION
Every time a liability insurance policyholder causes an accident, he has a potential legal battle, not only with the party he injured, but also with his liability insurance company. This occurs most often when the insurance company declines an offer of settlement within the amount of the insured's liability insurance policy and, subsequently, a verdict is rendered against the insured for an amount in excess of his liability insurance coverage. ' The insured may be able to recover this excess in a suit against his insurance company because the liability insurance company improperly represented his interest: in deciding "not to settle," it placed its own interests above that of its client. 2 In determining when the in-surance company should pay this excess judgment, a number of courts have resorted to a subjective standard and deemed the insurance company liable only when it has exercised "bad faith" in failing to settle. 3 Other courts have predicated liability on a general negligence standard. Finally, at least two courts have proposed that liability insurance companies might be deemed strictly liable when their failure to settle has resulted in an excess judgment against their insured, but these decisions have not provided a developed rationale for their suggestion. 5 None of the approaches utilized by courts has met with a great deal of approvalY Both the "good faith" and "negligence" standards have failed to provide meaningful predictability that is so necessary in this area. It is very difficult for the insurance company to know whether or not its failure to settle may subject it to future liability against the insured. Thus, it cannot make an accurate determination of the premium on the policies it issues. The uncertainties involved are equally serious for the insured. He could have avoided personal payment in regard to the tort claim lodged against him "if only" his insurer had accepted the offer of settlement. Now he must absorb what is often a substantial incursion into his assets-savings, car or home-in order to pay off the tort claim. 7 He may attempt to place this loss on his insurance company, but there are serious obstacles in his way.
He must find an attorney to take his case. This may not be an easy task. These suits are most unpopular ones with insurance companies, and members of the plaintiff's bar who must deal in a satisfactory manner with that class of defendants every working day may be reluctant to take such cases. Even if the attorney is willing to "go after" the insurance company, the economics of the case may make him reluctant to proceed because recovery is uncertain. In that regard, the attorney's hesitancy may be increased because of the substantial costs of experts and personal time involved in a case of this type. ' If the insurance companies were made strictly liable for their failure to settle, this would allow for a greater degree of prediction for both the insurer and the insured. Nevertheless, a carefully articulated rationale must be provided for the imposition of strict liability. Also, strict liability has the unfortunate potential of subjecting liability insurance companies to extraordinarily high costs and causing the price of liability insurance to rise. The result may be that fewer and fewer individuals will purchase it. This is an unhappy consequence, assuming that our society wishes to achieve the goal of spreading the cost of accidents in a fair and reasonable manner.
Legal problems relating to failure to settle not only adversely affect insurance companies and their insureds. Recently some courts have held that liability insurance company attorneys may also be subject to a successful malpractice charge by policyholders when the attorney has placed the company's interest above that of the liability insurance holder. This has placed insurance company attorneys in a 7. For a detailed account of the serious personal consequence that can befall an insured in this situation, highly precarious position. When should they withdraw from the case? Can they ever serve both the insured and the insurance company simultaneously once an offer of settlement has been tendered?
Is there a viable solution to the problem of allocating costs when an insurance company's judgment in failing to settle proves to be wrong? Can this solution end the conflict of interest dilemma that insurance company attorneys who defend policyholders face daily? Some fresh thinking is called for; hopefully, it will be provided herein.
I. THE INSURANCE COMPANY ATTORNEY WITHDRAWS FROM REPRESENTING THE INSURED-A SOLUTION?
One solution to the problem has been suggested by the American Bar Association: provide that the insurance company attorney advise the insured of the conflict of interest as soon as it arises and withdraw from representing the insured if it becomes apparent that there is an actual conflict of interest." 0 While this approach may be the only viable solution when the conflict of interest is based on the fact that the insurance company is on "both sides" of the same case," or when it is in dispute with the policyholder as to "coverage,"' 2 it is not very promising in cases where a conflict of interest brises out of a refusal by the insurance company to settle. In that regard, if the insurance company attorney withdraws from representation, who is to represent the insured in the liability case against him? An attorney recommended by the insurance company may not have the degree of independence that is required in this situation. More importantly, the insured must pay independent defense counsel and this cost will be substantial. The insured is unlikely to accept the insurance company's offer to withdraw when he is not in a position to pay an attorney. On the other hand, it is unreasonable to compel the insurance company v. Pacific Auto Ins. Co., 156 Cal. App. 2d 652, 320 P.2d 140 (1958); Annot., 28 A.L.R.3d 389, 396-97 (1969); Annot., 17 A.L.R.3d 835, 848-49 (1968 [ Vol. 1975:901 to pay for independent counsel every time a potential conflict of interest arises with its insured.
A final problem with the ABA proposal is that it puts a great deal of pressure on insurance company counsel to correctly judge when a potential conflict of interest arises. There 'are many times when insurance company counsel believes that it is in the best interest of the insured not to settle. In that regard, if the case is one in which the insured is not liable, why should a large settlement be made with the almost certain result that the insured's liability insurance premiums will be raised?
In sum, the "attorney-withdrawal" approach is not a sound solu- 14. This section reads as follows:
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if (a) the seller is engaged in the business of selling such a product, and (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold. (2) The rule stated in subsection (1) applies although (a) the seller has exercised all possible care in the preparation and sale of his product, and (b) the user or consumer has not bought the product from or entered into any contractual relation with the seller. RESTATEMENT (SEcoND) OF TORTS § 402A (1965).
15. See R. BROWN, THE LAW OF PERSONAL PROPERTY § § 5, 6, 59 (2d ed. 1955). extended their reach to services, a tangible chattel has played an essential part in the transaction and has been a substantial cause of the physical harm suffered by the plaintiff. 16 Nevertheless, if one reaches below the surface to the reasons that underlie Section 402A of the Restatement (Second) of Torts and cases that have imposed strict liability on sellers of products, one finds a more fertile resource for the imposition of that very same liability on liability insurance companies when their failure to settle has cost a policyholder money. First, strict liability has been imposed on manufacturers of products because negligence law was found to be an insufficient incentive to compel manufacturers to make products safe. 17 The same situation apparently exists with regard to liability insurance companies. While there are numerous cases each year where plaintiff-insureds prevail against liability insurance companies and prove that they have exercised "bad faith" or that they were negligent in failing to settle,' 8 there are also many where plaintiff is unable to do so.' 9 Under the "bad , 389 Pa. 459, 134 A.2d 223 (1957) (no liability for $45,000 excess judgment when company refused to contribute policy limit toward settlement in which insured was prepared to join); Alford v. National Emblem Ins. Co., 225 Tenn. 379, 469 S.W.2d 375 (1971) (failure of insurance company attorney to interview investigating officer about insured's accident or to make faith" and negligence standards, insurance companies apparently believe that it is a worthwhile risk to gamble. Moreover, to a great extent, they may gamble with the insured's money. For example, suppose the insured has an automobile liability insurance policy with a $20,000 maximum coverage per accident. The possible liability exposure of the insured is $100,000, but there is a potentially good assumption of risk defense. If an offer is made to settle at $20,000, the insurance company can refuse it and gamble with $80,000 of the insured's assets. 2°S econd, and more importantly, strict liability has been imposed upon manufacturers of products because they impliedly represent or warrant that the product is reasonably fit for its intended use. 21 The purchaser of liability insurance with a $20,000 limitation stands in a situation quite analogous to the purchaser of a product: he expects to be safeguarded against any tort claim that is made for less than that amount. 22 When there has been a refusal to settle within policy limits 1037 (1951) .
The insured has nothing to gain from a trial if he could be protected from personal liability by a settlement, with two qualifications. First, he may gain if he is found not liable, since his premiums will probably rise in the event he is adjudged liable or the case is settled, though the increase in premiums would generally be less than the possible judgment against him. Second, the insured may want a trial in order to vindicate himself-he may want the chance to prove his case. On whatever theory, the justification for the strict liability has been said to be that the seller, by marketing his product for use and consumption, has undertaken and assumed a special responsibility toward any member of the consuming public who may be injured by it; that the public has the right to and does expect, in the case of products which it needs and for which it is forced to rely upon the seller, that reputable sellers will stand behind their goods .... RESTATEmENT (SEcoND) op ToRrs § 402A, comment c (1965) .
22. Under this view, an ultimate result of strict liability would be to afford a type of coverage which the insured would probably prefer, and one which he may even feel he is buying already, "but which he is far too weak to obtain by bargaining." Comment,
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and a subsequent judgment in excess of that limitation, the buyer's common sense expectation has been thwarted.
Courts have recognized the fact that insureds believe "that a sum of money equal to the limits [of the policy] is available and will be used so as to avoid liability on [the insured's] part with regard to any covered accident. '23 Thus, a number of jurisdictions have implemented this expectation through the use of "presumptions" that deem the insurer's failure to foresee an excess recovery as prima facie evidence of its negligence in refusing to settle. 4 Actually, these courts are only giving lip service to the fault system. In the glare of hindsight, the fact that a claimant has won an excess judgment should not in and of itself be evidence that the insurer was negligent in refusing to settle. Nevertheless, these courts are pressed into that position because they
want to fulfill what they believe to be the reasonable expectations of the consumer.
25
Finally, strict liability is imposed on manufacturers of products because they are in a good position (especially as compared with pur- The quasi-public nature of the insurance industry, along with the adhesive character of much of the dealing between insured and insurer, has led courts to give special weight to the reasonable expectations of the public and to the type of service the insurance company holds itself out as offering. 24. See, e.g., Radio Taxi Serv., Inc. v. Lincoln Mut. Ins. Co., 31 N.J. 299, 305-06, 157 A.2d 319, 323 (1960) . The argument is that the fact of the excess judgment in itself invites the inference that the refusal to settle was unreasonable. Comment, Approaching Strict Liability, supra note 4, at 720. Strictly speaking, of course, it supports only the inference that the judgment was wrong, not the inference that it was unreasonable or negligent.
25. Strict liability would be a more straightforward method of fulfilling the insured's expectations. Further, courts could then make it absolutely clear that the duty was imposed by law and could not be avoided by contract except under certain circumstances; note that the proposed statute does allow an insurer to avoid this liability on contracts sold at a reduced premium. General Regulation Article, § 4. This would parallel products liability, where a seller is not allowed to disclaim, dilute, or alter by contract the duty which the law imposes on him. See, e.g., Greeno v. Clark Equip. Co., 237 F. Supp. 427, 431 (N.D. Ind. 1965); Dart Equip. Corp. v. Mack Trucks, Inc., 9 Cal. App. 3d 837, 849, 88 Cal. Rptr. 670, 678 (1970) .
[Vol. 1975:901 chasers) to distribute the costs of the accident. 2 6 Liability insurance companies are also in that position. They can make a reasonably accurate estimate of the cost of "excess judgments" and distribute that cost through the price of liability insurance policies.
7
Although it can be seen that all the important policies underlying strict liability in regard to manufacturers of products are at least equally applicable to liability insurance companies, it may be objected that the application of strict liability to any pure service is a dangerous precedent which could lead to a subjection of all services to the same standard. 8 This is an unreasonable concern. The reliance that the consumerinsureds place on being protected from liability up to the limits of their policies is almost unique. With respect to most other services, the con- [Plublic policy demands that the burden of accidental injuries caused by products intended for consumption be placed upon those who market them, and be treated as a cost of production against which liability insurance can be obtained; and that the consumer of such products is entitled to the maximum of protection at the hands of someone, and the proper persons to afford it are those who market the products. RESTATEMENT 29. Even if higher premiums were to result, they would be borne by the class directly benefited-the policyholders-and would also be consistent with public policy favoring greater distribution of risks. See Note, An Insurance Company's Duty to SetVol. 1975:9011 misjudgments in these matters can be distinguished from those made by most other services: the company had a full and ample time period to provide its insured full protection and consciously decided not to provide it. 30 The benefits that will be derived from the imposition of strict liability are clear. Thus, in the event of an accidental loss accompanied by a settlement within policy limits, insureds will be protected against serious and substantial economic injury as well as from the mental suffering that occurs when the insurance company has "guessed wrong." 31 The imposition of strict liability will provide an additional benefit: it will remove one of the most significant thorns of potential "conflict of interest" from the side of the legal profession. 32 In that connection, insurance company counsel will no longer be torn between his obligation to his employer and his "client for the case" when there is a decision to decline an offer of settlement. He can simply exercise his best judgment from the vantage point of the insurance company. His other "client" will be protected in case that judgment is wrong.
Finally, while the overriding imposition of strict liability may increase costs of insurance simply because the companies may have to "pay out more," it may also result in some savings. First, the insurance companies will be operating under clear and predictable rules. This will reduce or eliminate costly litigation over "excess liability coverage." Also, the insurance company will avoid being subject to liability for infliction of emotional harm or for punitive damages because of its failure to settle. Since the insured will know that he will be protected from excess liability and the duty on the insurance company will be clear, damages of either kind will be unlikely to arise. As some recent tie: Qualified or Absolute?, 41 S. CAL. L. REv. 120, 139 (1968) ; 13 U. Cm. L. Rnv.
105, 110 (1945).
30. In effect, the insurer has taken a risk by its own choice. Under products liability, a beer bottler is liable for exploding bottles no matter how careful he was; a fortiori he would be liable if he knew that a specific bottle might explode but nevertheless chose to sell it and hope for the best. verdicts indicate, damages for "emotional harm7 s3 or punitive damages 34 can be quite substantial.
Although common law strict liability represents an improvement over either a negligence or good faith basis for imposing liability when an insurer has failed to settle within policy limits and an excess judgment has been rendered against its insured, it is not the best way to resolve the matter. 3 5 There is a danger of judicial overkill in the application of strict liability for insurance companies' failure to settle: courts may require the company to initiate settlement discussions or hold it responsible for damages that an insured would clearly be unable to pay -6 More importantly, a strict liability system developed by case law will fail to provide the predictability that is of vital concern to both the insurer and the insured. 3 7 A system that is fair to all parties therefore must be based on legislation. That legislation must attempt to balance the needs of the insurer and the insured, be practical in design, and resolve the major dilemmas that have confronted courts for too many years.
Il. 495, 509-10 (1974) . Seven years after the Crisci dictum was handed down, Rova Farms characterized strict liability as having been "regarded favorably by some," but the court went no further than to admit "the probability or the possibility" of future judicial adoption of the rule. when a liability insurance company should be liable to its insured for its failure to settle a claim. For the reasons set forth in Part II of this Article, strict liability has been selected as the basis for insurance companies' liability. Nevertheless, every reasonable attempt is made to limit that liability to situations where it is absolutely necessary to impose it.
The statute makes it clear that liability insurance must protect an insured when the insurance company declines an "offer of settlement' and there is a subsequent judgment against the insured above the limits of the liability insurance policy. This obligation is embodied in the first section of the General Regulations Article of the proposed statute.
The statute defines what an "offer of settlement" is for this purpose in section 2 of the General Regulations Article. Several questions are resolved. For example, the offer need not be tendered in writing -it may be conveyed orally by plaintiffs attorney. This approach was taken because most offers of settlement are made on the telephone or in face to face meetings; thus, too many offers would be eliminated if they were required to be in written form. The principal argument for requiring that the offer be made in writing would be to avoid fraudulent claims. The possibility of fraud by an injured plaintiff's counsel seems remote. Moreover, counsel would have little to gain by making such a fraudulent claim because under the proposed system the insurer would be liable for an excess judgment only when the insured would, in fact, be able to pay the claim. 38 The more serious threat is that of fraud by an insured who falsely alleges that the insurer refused an oral offer to settle; nevertheless, an insured is unlikely to be able to manufacture substantial proof of that kind. In sum, the possibilities of fraud are not so great as to justify a loophole allowing insurers to refuse any oral offer with impunity.
The primary purpose of the statute is to protect the insured from the insurer's decision not to settle. Thus, if the insured concurs in that decision for his own reasons, then the arguments for protecting him evaporate. The statute requires that in order for an insured to waive his rights once there has been an offer to settle, he must reject the settlement affirmatively and in writing. This requirement will reduce the problems of proving rejection, and provide some protection against pressure exerted by the insurer.
cessful recoveries against insurance companies should not increase drastically. See Snow, supra note 1, at 54; Note, Excess Liability, supra note 20, at 484; 23 U. FLA. L. REv. 201 (1970) .
See text accompanying note 39 infra.
[ Vol. 1975:901 Should there be an obligation on the insurance company to initiate settlement? There is a temptation to require the insurer to make an attempt to settle a dispute, because this duty might facilitate early resolution of claims and provide additional protection for an insured. The benefits, however, would come at too high a price. Two of the principal dividends of a statutory system for the handling of excess liability claims are a predictable standard that will keep disputes about failure to settle out of the courts and the avoidance of conflict-of-interest problems for insurance company attorneys. If an obligation were placed on the insurance company to initiate settlement, both benefits would be compromised. For example, the duty to initiate settlement would have to be phrased in terms of a "reasonable effort." One can readily foresee that there would be litigation as to whether a "reasonable effort" was made and that the insurance company attorney would again be placed in a conflict-of-interest position. In sum, many of the vexing problems that have plagued the courts with the good faith and negligence standards would return in a new form if an insurance company had a duty to initiate settlement.
The statute specifies the amount of money the liability insurance company becomes responsible to pay when an excess judgment has been rendered against its insured. Two basic alternatives are the amount of the final judgment or the amount the insured could actually pay. This author would limit the responsibility of the insurance company to the amount that a successful plaintiff "would have been able to recover from the insured," 39 and the statute so provides in section 3 of the General Regulations Article. 40 In order to implement that rule, the state Insurance Commissioner would be authorized to establish an administrative procedure which would determine whether the 39. Cf. Shapiro v. Allstate Ins. Co., 14 Cal. App. 3d 433, 92 Cal. Rptr. 244 (1971) . See generally R. KIETON, supra note 3, § 7.8(f), at 516-20, agreeing with this conclusion. Professor Keeton gives as one of his reasons for this conclusion the fact that the plaintiff offered to settle for the lesser amount, and therefore has in a sense benefited from the refusal to settle since he now has a judgment for more than what he offered to accept. Id. at 517. This is true, but subject to a significant qualification: the judgment today may be worth less than the settlement was when it was offered for two reasons. First, the judgment is not money, but only a right to get money, and therefore may be of less value than the offered settlement would have been if paid. Second, the plaintiff, in order to get the judgment, has had to wait, losing the use of money, and has incurred expenses-the attorney's contingent fee alone may reduce an apparently generous judgment to a sum less than the offered settlement. See generally Annot., 63 A.L.R.3d 627 (1975) .
40. While it is true that section 5 makes the judgment collectible as soon as it becomes final, the amount collectible is limited by section 3 to the amount that could be collected from the insured. Vol. 1975:9011 insured could now, or in tie immediate future, pay the excess. The commissioner's authority to proceed is also set forth in section 3.
It might be argued that this rule is unfair to the injured plaintiff since he may be denied the benefit of his full jury award; however, this argument does not withstand close analysis. The insurance company's responsibility to pay a judgment in excess of the policy limits arises out of a duty to indemnify its insured for its failure to accept an offer to settle and not out of any duty to the plaintiff who suffered an injury. In any case, the plaintiff is denied nothing by this rule, since the amount recoverable is defined in section 3A of the General Regulations Article as the insurance policy limits plus so much of the insured's assets as would be subject to judicial process; that is the most the plaintiff could recover from the insured without the statute.
The statutory system could also resolve another problem that has troubled courts recently: it can specify the extent of the insurer's obligation toward its insured when there has been an offer to settle in excess of the limits of the policy. 41 In that situation, the insurer should notify the insured of the existence and amount of the offer. If the insured indicates in writing that he is willing and able to supply the funds in excess of the policy limit that are necessary to settle the claim, he should then have the benefit of placing the risks of a refusal to settle on the insurance company. For example, if the policy limit is $10,000 and there is an offer to settle for $12,000, then the insurance company should inform the insured of the offer and give him an opportunity to contribute $2,000. If he does make the contribution, then the insurance company can settle for $10,000, the policy limit; if it refuses to do so, it should be required to pay any judgment in excess of the policy limit. Once the insured offers to contribute enough for the insurer to settle at the policy limit, the situation is indistinguishable from one in which the plaintiff offers to settle at the policy limit. If the insurer prefers to gamble, it should do so at its own risk. This approach follows from the basic strict liability system set forth in the statute, and will provide both the insurer and the insured a clear understanding of their respective responsibilities in the situation. The suggested approach to this problem is set forth in section 2 of the General Regulations Article of the proposed statute.
Another issue for statutory resolution is that of who may enforce the insurer's liability for the excess judgment. 42 arises out of a duty to the insured, and not to the injured plaintiff, the best rule would be to allow either the insured or the plaintiff to enforce it. The advantage of allowing the plaintiff to enforce it is efficiency: there is no point in requiring a suit against the insured for failure to pay a judgment. The advantage of permitting the insured to enforce it is protection: the insured must have some recourse if the plaintiff chooses to enforce his judgment against the insured's assets. The proposed statute deals with this issue in section 5 of the General Regulations Article. There are many other matters that could be resolved in a statutory strict liability scheme. A carefully conducted, thorough legislative hearing on the matter has a greater potential than case law for bringing the important issues to light and resolving them in a proper manner. The legislative system certainly could avoid many of the untoward consequences that might arise from common law application of strict liability. Thus, if the "offer of settlement" procedure is carefully spelled out in the legislation, insureds would not be tempted to obtain insurance with low liability limits in the hope that they will be protected by strict liability for excess judgments. The insurance seller can demonstrate to the buyer that if his protection has too low a limit, there will be little likelihood of an offer of settlement within the policy limits in case of a serious accident.
Finally, the legislature can utilize options that may be impossible or extremely difficult to develop by common law decision. For example, a statute could set forth when and under what conditions a liability insurance company might be entitled to contract out of its responsibility for excess judgments based on failure to settle. 43 An approach to this problem is set forth in section 4 of the General Regulations Article of the proposed statute.
CONCLUSION
Current legal approaches to the problem of harm caused by an insurance company's failure to settle have left those companies, their attorneys, and policyholders uncomfortable and uncertain. The application of strict liability to such situations can be supported by reason and policy. Nevertheless, if strict liability is painted with too broad 43 . A broad analogy may be provided by workmen's compensation statutes that provide procedures by which an employee can elect to pursue a common law, third party a brush, as it might be if left to common law development, it may impose unreasonable costs on the insurance companies and on the price of insurance itself. Also, case law development of the strict liability doctrine will not provide the certainty that is of paramount importance in this area. On the other hand, a system of statutory strict liability can provide that predictability and protect the insured while avoiding overkill against liability insurance companies. This is a solvable problem that has plagued insurance companies, their attorneys, and policyholders for too long. It is time for state legislatures to act.
(1) the entire judgment, or (2) the sum of a. the liability limits of the insurance contract, and b. an amount equal to the value of so much of the insured's net assets as are subject to legal process under the laws of this state.
B. The Insurance Commissioner is empowered to determine the amount that is recoverable for purposes of subparagraph A(2) (b) above, and for that purpose is empowered to conduct hearings pursuant to the applicable administrative procedure in this state, and to appoint up to ( ) assistants with authority to conduct such hearings.
C. Payment by the insurer of the amount described in subsection A, or of any lesser amount that relieves the insurer of further liability (whether under a compromise agreement with the offering party, now a judgment creditor, or otherwise), shall be deemed a full satisfaction of the judgment by the insured for purposes of relieving the insured of liability on the judgment.
Exemption from Strict
Liability. An insurer, after clearly and fully explaining in writing to a prospective insured the obligation imposed upon the insurer by section 1 above, may offer to the prospective insured an insurance contract exempting the insurer from the provisions of this Article; provided, that any such contract shall be offered at a discount from the otherwise applicable premium (or other consideration paid to the insurer or by the insured). The reduction in premium shall reflect the reduced exposure of the insurer, and the Insurance Commissioner is authorized to establish the amount or proportion of the reduction. If the insured purchases such a discounted contract, the insurer shall be liable under section 1 of this Article only if the insurer a. fails to act in good faith with respect to the insured, or b. fails to make a reasonable attempt to notify the insured of an offer of settlement within one week of receiving it.
5. Payment Due. The liability, if any, of an insurer under this Article arises when the judgment against the insured becomes final and the amount of liability has been determined under section 3A, and shall be enforced by any court of appropriate jurisdiction upon petition of the insured or of the offering party now a judgment creditor.
